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AMBIGUOUS CITIZENSHIP. 

WE have been a nation for more than a century, and most 
of that time without knowing precisely what we meant 
by the phrase " citizen of the United States." Mr. Jefferson, 
who impressed himself so indelibly upon our early constitutional 
and political history, had become intoxicated to the verge of 
madness with the Utopian theories of government formulated 
by Rousseau. He started out with the assumption that every 
man was a sort of nondescript sovereign floating at random 
through the universe, governed by laws inherent in himself, 
rather than a member of the civil society into which he had 
been born or adopted and to which he owed corresponding 
duties. The logical sequence of such a theory, as exemplified 
by the first French republic, and as still illustrated by the 
efforts at self-government in some portions of Spanish America, 
is confusion and disorder ; and it falls short of hopeless anarchy 
only when it is repudiated by the common sense of a practical 
people. A set of impracticable ideas derived from this source 
was early incorporated into our federal system ; and although 
experience soon demonstrated their folly, it has taken more than 
three-quarters of a century to get rid of them. The new consti- 
tution of 1787 was intended to accomplish this ; but it retained 
just enough of the old leaven to seriously threaten the existence 
of the Republic. Finally, however, after having been brought 
to the very brink of ruin by the so-called " Jeff ersonian theory," 
we were forced to abandon it in toto and forever. 

This led to our first attempt at a constitutional definition of 
the phrase, "citizen of the United States." It occurs in article 
xiv. of the amendments to the constitution, and is in the 
following words : 

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States, and of the 
state wherein they reside. 
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Previous to that time, we searched in vain for some clear and 
authentic definition of the term. It could be found neither in 
our legislative annals, nor in our judicial decisions, nor in the 
consentaneous action of any two departments of our govern- 
ment. The subject was as little understood, in its elements and 
in its details, and as open to speculative criticism in i860 
as it was at the foundation of the government. Three-quarters 
of a century of practical enjoyment of citizenship under the 
constitution had taught us neither the exact meaning of the 
word nor the constituent elements of the thing itself. It 
had been held, as one of the corollaries of the " Jeffersonian 
theory " that a person could be a citizen of the federal govern- 
ment only as he was such incidentally by reason of his being 
a citizen of some one of the states; so that, for instance, a 
man born and residing in the District of Columbia, or other 
territory of the United States, was not a citizen of the United 
States. And absurd as this proposition now seems, it had 
never been judicially controverted. On the contrary, it had been 
indirectly affirmed by the national Supreme Court itself, in the 
Drcd Scott case. Nor had that decision ever been reversed, 
though the instinct of self-preservation caused it to be quietly 
ignored during the Lincoln administration. 

It is sheer nonsense, then, to contend (as some people are 
still in the habit of contending) that persons of the African 
race are, or were ever intended to be, the sole beneficiaries of 
that amendment. It reaches far beyond the mere incidental 
consequences of slavery. It eradicates, as it was intended to 
eradicate, a most pernicious doctrine that had distracted the 
country ever since the foundation of the government, and which 
ultimately culminated in civil war. It put forever at rest the 
question as to whether a person is a citizen of the national 
government other than as he is such incidentally by reason of 
his being a citizen of one of the "sovereign" states. Nay, 
it goes even beyond this and makes a marked distinction be- 
tween citizenship of the United States and citizenship of one 
of the individual states. It completely reverses the " Jefferson- 
ian " order of allegiance. Thus, a person may now not only be 
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a citizen of the United States without being a citizen of any 
one state of the Union, but an important element is necessary 
to give him the character of the latter. He must "reside" 
within a state to make him a citizen of it ; whereas it is only 
necessary that he should be born or naturalized somewhere 
within our national jurisdiction, in order to make him a citizen 
of the United States. 

It is still rather loosely asserted, occasionally, that this amend- 
ment fastens upon us the old feudal doctrine (derived from the 
English common law) that all persons born within our territory 
and jurisdiction are, with few exceptions and to all practical 
purposes, citizens of the United States. But the amendment 
makes personal subjection to our jurisdiction an essential 
element of citizenship ; and this excludes the Indian. In his 
tribal relations, he is not subject to our jurisdiction. We make 
treaties with him, the same as with other foreign powers. He 
cannot even become a naturalized citizen of the United States. 
He can be admitted only by special act of Congress or by 
treaty. The Munsee Indians of Wisconsin are no exception ; 
because the enabling statute of March, 1865, falls within the 
category of special legislation. Nor do the Pueblos of New 
Mexico constitute an exception ; because, as citizens of 
Mexico, they became citizens of the United States by the 
treaty of Guadaloupe-Hidalgo. Nor have we adopted the 
test of nationality by the nationality of the parent, without 
an important modification. By the statute of February, 1855, 
all persons born abroad whose fathers were at the time citizens 
of the United States are deemed citizens ; but citizenship thus 
acquired cannot descend to persons whose fathers never resided 
in the United States. So that the privilege expires with the 
first generation. In reality, therefore, we have adopted neither 
the test by place of birth, nor that by the nationality of the 
parent, without important qualifications. 

Having, however, by the fourteenth amendment eliminated 
the Jeffersonian heresy from our federal system, we are no 
longer a nation without citizens ; but a nation in fact as well 
as in name, whose component parts are living men and women 
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who owe it a direct, personal and unqualified allegiance. And 
the best evidence that this vexed question has been permanently 
settled, is the fact that the opponents of the constitutional 
reform never were able to attain to power until they explicitly 
abandoned their opposition, and proclaimed themselves the 
truest friends of the fourteenth amendment. 

There still remain, however, one or two other questions of 
minor import, touching the matter of citizenship, which we 
should do well to settle. Diverse theories of expatriation, con- 
flicting modes of naturalization, and the vague and ambiguous 
character of our legislation on these points, often render the 
status of our adopted citizens equivocal. Thus, while we are 
committed to the doctrine of the "natural right" of expatriation, 
some of the European governments still deny it ; and these 
adverse theories ripen into practical issues when considered in 
connection with the conflicting methods of naturalization 
adopted by different governments. 

It has never been difficult for a foreigner to become a citizen 
of the United States ; and when once admitted he is thenceforth 
entitled, while within our territorial limits, to all the privileges 
and immunities of a native born citizen. Every office of honor 
or profit, with the single exception of the presidency, is open to 
him. But it does not thence follow, as some have supposed, 
that he has all the rights of a native born citizen outside our 
territorial limits. If he should visit the country of his former 
allegiance, the protection to be given him therein by our gov- 
ernment becomes complicated with other questions of natural 
rights and duties which no civilized people can afford to ignore. 
His change of allegiance does not necessarily discharge him 
from obligations or penalties which he may have actually in- 
curred before emigration. He cannot, therefore, be said to carry 
with him to his native country all those rights and immunities 
which constitute the proud heritage of every native born Ameri- 
can citizen. 

I am aware that there is a popular opinion directly to the 
contrary of this ; and that it has even found expression in one 
of our statutes. I allude, of course, to the declaration of June 
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27, 1868, generally known as the "Expatriation Act." It is 
therein declared : 

All naturalized citizens of the United States, while in foreign countries, 
are entitled to and shall receive from this government the same protec- 
tion of person and property which is accorded to native born citizens. 

But Congress cannot alter the law of nations ; nor is any 
declaration by Congress contrary thereto binding upon the 
President, who is charged by the constitution with the adminis- 
tration of our foreign affairs. 

Let us suppose a case in point, and one which is within the 
range of common experience. A man deserts the army or navy, 
or is recreant to some public trust, or, after having been con- 
scripted, emigrates to the United States in order to avoid the 
required service, or to escape the legal consequences of his mis- 
conduct. He subsequently becomes a naturalized citizen of the 
United States. Will any well-informed man seriously contend 
that the mere change of citizenship extinguishes the obligation 
in the one case, or satisfies the penalty in the other ? A change 
of allegiance discharges the emigrant from liability to any 
service not previously required of him ; but it certainly does 
not extinguish obligations and penalties that were incurred 
before emigration. These remain ; and should he return to his 
native country, they may legally be required of him. This 
principle is so generally conceded in all our treaties on the 
subject with foreign countries, that it is no longer a matter of 
dispute. 

The language of the act is equally unfortunate when it de- 
clares " the right of expatriation " to be "a natural and inherent 
right of all people." For if it was intended to assert this right 
with respect to American citizens, a much more simple and 
effective declaration would have been that citizens of the United 
States cease to be such whenever they are duly naturalized in 
some foreign state. If, however, by " all people," those of all 
nationalities were intended, the declaration is something worse 
than a mere superfluity ; for it is both immodest and gratuitous. 
It may be law with respect to American citizens ; but with 
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respect to citizens or subjects of all foreign countries, it is 
merely an unsolicited expression of opinion. It is probable, 
therefore, that if this piece of legislative rhetoric was ever 
intended for anything more than mere "buncombe," it would 
have denned "expatriation," declared how and under what 
circumstances American citizens may expatriate themselves, 
what is essential to the attainment of this end, and what shall 
be the evidence of its accomplishment. Until we have some 
such explicit declaration by Congress, vexatious international 
questions are likely to be the rule rather than the exception. 

Furthermore, in order to check the growing abuse of Ameri- 
can citizenship in foreign countries, some measures should be 
devised to put a stop to our wholesale naturalization frauds. To 
this end, the jurisdiction of the federal courts ought to be made 
as exclusive in all matters pertaining to naturalization as is the 
power of the federal Congress to legislate upon them. A man 
in a foreign country, who claims protection as an adopted citizen 
of the United States, should be required to produce some better 
evidence of being entitled to it than a certificate of naturali- 
zation by some petty municipal magistrate who, although he 
may have " a clerk and a seal," is usually wanting in that 
complete independence of ward politics so essential to judicial 
integrity. 

The nationality of married women is another source of diplo- 
matic controversy. We have no statute defining the status of 
American women married to foreigners ; and in every country, 
except where the English common law prevails, the nationality 
of a woman, on marriage, merges in that of her husband. She 
loses her citizenship and acquires his. This rule was adopted 
by England in 1870. 1 But in the United States the rule of the 
common law still obtains ; and if a native woman marries an 
alien, she retains her original nationality. She may acquire her 
husband's nationality, but does not thereby lose her own. In 
this, our law is strangely inconsistent; because under it a 
foreign woman married to a citizen thereby becomes a citizen. 
Our so-called " Expatriation Act " does not change the common- 

1 33 and 34 Vict. ch. 14, art. 10. 
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law rule. It merely asserts the " right " of expatriation. It 
does not go beyond this and say how the " right " may be con- 
verted into a fact. Marriage, in itself, is certainly not conclu- 
sive evidence of a woman's intention to expatriate herself ; and 
after marriage she accompanies her husband, leaving the legal 
consequences to take care of themselves. True, her foreign 
domicile places her beyond our jurisdiction, and thus, under 
the fourteenth amendment, deprives her of one of the essential 
elements of citizenship. But this is equally true of any male 
citizen who resides abroad for commercial purposes ; and yet no 
one is prepared to contend that he thereby intended to expa- 
triate himself, or that he forfeits his nationality. 

If it be desirable, therefore, to put ourselves in harmony with 
the civilized world on this point, we ought to make the rule 
reciprocal. We might easily do this by a legislative provision 
that the nationality of the wife shall follow that of her husband 
and change as he changes his. And if such a law should have 
a tendency to deter American heiresses from marrying titled 
adventurers and penniless nobodies from abroad, I assume that 
this would hardly be urged as an objection. 

The foregoing suggestions are not all new. Most of them 
are familiar to those acquainted with the administration of our 
foreign affairs. But they are believed to be practical. They 
merely aim to indicate available remedies for acknowledged 
evils. Our naturalization laws are still very defective, as shown 
by the increasing number of naturalization frauds, and our whole 
legislation on the subject of expatriation is almost meaningless. 
The consequence is, constant doubt and conflicting opinions 
where doubt ought not to exist and where opinion should be 
uniform. 

William L. Scruggs. 



